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Friend of the Court Brief
June 4, 2008

To the Honorable Judge of the 215" Judicial District Court:

I am submitting this Friend of the Court Brief because I cannot recall any instance in
which a greater injustice was about to be inflicted on my constituents than in this case.
Metro is attempting to violate federal laws they helped write, and to break their word of
honor to their voters and to me by building rail on Richmond where it was not approved
and was never intended. In my twenty years of representing the people of west Houston,
I have rarely been more motivated or determined to protect my constituents, and I will
not rest until I am certain Richmond is safe.

To ensure that the 2003 rail referendum would fully and completely disclose the specific
location and length of Metro’s proposed rail lines, and to ensure that the ballot would be
an ironclad agreement on where and what Metro would build for how much, I passed a
federal law in the summer of 2003 that required Metro to use an honest, accurate ballot.

~ (See the final language of the Transportation Reauthorization Bill attached as Exhibit 1
and Section 163 of the Transportation Appropriations Bill quoted in Metro’s letter to the
FTA attached as Exhibit 3)

Metro and I agreed that the purpose of the law was to require Metro to honor the wishes
of the voters and build exactly what was promised where it was promised. I personally
wrote this federal statute with Metro’s guidance to ensure that the routes identified on the
ballot would be built on those exact routes, and no where else, and that no federal law
could be interpreted to override or alter the specific routes approved by the voters.



My September 17, 2003 letter to Metro Chairman Art Schechter, (attached as Exhibit 2),
congratulated and thanked Metro for complying with my Section 163 amendment to the
Transportation Appropriations Bill “to specifically identify the rail segments which
would be built with the $640 million bond issue.. .Clearly, a segment has a beginning,
middle and an end [and] Metro [can only] move the final segment within the identified
corridor due to unforeseen circumstances.” ‘

It is irrefutable that Metro wrote their ballot language to comply with the plain language
of Section 163 and to comply with my intent that they honor their word. I have also
attached a copy of Metro’s letter of September 15, 2003 to the General Counsel of the
FTA, Will Sears, in which they affirm that they wrote the ballot to comply with Section
163. (Exhibit 3) Section 163 is quoted in full in Exhibit 2. Also see my letter to Will
Sears attached as Exhibit 4.

Section 163 was later removed in the Conference Committee at the end of the year after
the election because it had served its purpose and Metro had complied with it. It was no
longer necessary because the voters had spoken and everyone, including Metro and me,
agreed to honor the will of the voters.

As I was writing the permanent federal statute in the Transportation Reauthorization Act
and paralleling its intent with Section 163 in the Transportation Appropriations Bill, I
suggested by phone to then Metro Chairman Art Schechter that he demonstrate Metro’s

—lwnestya—‘ndcmnjlmemm_buﬂd_whai_wa&pmm.ised_wherfé—i»t—wa&pmmised—bywr’rt—i—ng
into their Board resolution that the ballot was a “contract between Metro and the voters
that could not be altered or amended without a new election.” He did so, and this
language is in their August 2003 Board Resolution (2003-77). (Exhibit 5). Itis
unambiguous.

I reinforced this clear, simple and fair understanding with a permanent federal statute that
governs today which makes the will of the voters of Houston supreme as expressed in the
ballot’s specific description of location and length of Metro’s proposed rail lines. I
further reinforced the supremacy of the will of the voters with the support of the entire
House Appropriations Committee, the full House, and the agreement of Metro when I
included similar language in Section 163 of the FY2004 Transportation Appropriations
Bill.

All that could be done was done with Metro’s full understanding and agreement to ensure
that the will of the voters would prevail and Metro would honor this very specific
contract with the voters and build what was promised where it was promised. No asterisk
or open ended escape clause on some document other than the ballot can change the voter
approved route from “Westpark™ to Richmond. :

I do not know what else I could have done to try to ensure that Metro would be honest
and keep their word.



If Metro is permitted to build rail on Richmond and ignore the federal law they helped me
write, and the ballot that they and the voters approved which specified Westpark, the
Court may as well permit them to build this line on Westheimer, or Alabama, or
Bissonnet or University Blvd or any other street in Houston. This would be an obvious

- and egregious violation of the will of the voters and the federal laws which I wrote to
ensure that Metro kept their word.

The Board resolution, the ballot language, and the official map that Metro prepared for
the board to further identify where and what would be built all support my understanding
of what took place. As the Court can see, the ballot specifies “Westpark™ for the segment
in question, and their own maps, which the Court can review and take Judicial notice of
(said maps are linked to my Congressional website, located at www.culberson.house.gov),
clearly show the route on Westpark from the Hillcroft Transit Center along the south side
of US59 until it connects to the Main Street line. It is unambiguous.,

The Westpark route was specifically approved by the voters and the only route that Metro
is authorized to build is the route specified on the ballot and in their map. The one
reasonable change they could make is to build it alongside or over the trench of the
Southwest Freeway to minimize the taking of or interference with private property. I
have spoken on several occasions to the Texas Department of Transportation’s Houston
District Engineer, Gary Trietsch, an honorable and capable man with years of experience,
and he assures me that this design can be built, although it would be more expensive than
a ground level design

I'have kept my word to support the will of the voters and have helped obtain the
maximum possible level of federal funding for each rail line that the voters approved. I
have worked closely with our Houston Congressional delegation to fund the lines in their
districts, as they will help me honor the will of the voters with lines that are in District 7.

The Court should also apply common sense to this matter. We all know how heavy
traffic is today on Richmond, and on the major cross streets — Shepherd, Greenbriar,
Kirby, and Buffalo Speedway in particular. Now imagine a grade level train creating
total gridlock on each one of these busy streets every three minutes. Imagine how
enraged our constituents will be when they are stuck waiting for the train to pass. If this
happens, I will be sure to educate them on who is at fault.

Where do our constituents turn for justice or fairness in this matter? Obviously the
unelected, unaccountable Metro Board will not protect them or see that justice is done
here. The oldest tradition in our English law heritage is the principle of equity — the
recourse to fundamental principles of decency and fairness and Jjustice when the statutes
or judge made law does not fully address an issue. (See Black’s Law Dictionary,
“equity.”)

In our nation, the will of the majority is supreme, and the people of Houston have spoken.
That is the end of the matter. If you look further, 96% of the people who live, work or
own property on Richmond want no part of it — here is the link to the map on my website



(http://culberson.house.gov/media/pdfs/richmondvoters.pdf). Remember also that most
of the precincts along Westpark and along Richmond voted for rail on Westpark.

The rail line approved by the voters on Westpark can be built, and T will help ensure that
the voters’ wishes are fulfilled while minimizing property damage or loss along US 59. I
earnestly hope that you will join me in honoring the will of the voters and protecting the
people on Richmond.

Sincerely,

John Culberson ‘

Member of Congress

Certificate of Service

I hereby that a true and correct copy of the above document was served via Hand
Delivery on the following counsel of record on the 4™ day of June, 2008.

SUSMAN GODFREY, LLP
Neal S. Manne '

Johnny W. Carter

Robert S. Safi

1000 Louisiana Street, Suite 5100
Houston, Texas 77002-5096
(713) 651-9366 (Telephone)
(713) 654-6666 (Facsimile)

BRACEWELL & GIULIANIL, LLP
Andrew M. Edison

711 Louisiana Street, Suite 2300
Houston, Texas 77002

(713) 221-2144 (Telephone)

(713) 221-1212 (Facsimile)

ANDREWS KURTH, LLP
Gene L. Locke

600 Travis, Suite 4200
Houston, Texas 77002
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Union Calendar No. 133
"R H.R. 2989
[Report No. 108-243]

Muking appropriations for the Departments of Transportation and Treasury,
and independent agencies for the fiseal Year ending September 30, 2004,

and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

JurLy 30, 2003

Mr. IsTOOK, from the Committee on Appropriations, reported the following
bill; which was committed to the Comumittee of the Whole House on the
State of the Union and ordered to be printed

A BILL

Making appropriations for the Departments of Transpor-

- tation and Treasury, and independent agencies for the
fiscal year ending September 30, 2004, and for other
purposes.

1 Be it enucted by the Senate and House of Representa-

tives of the Undted States of America in Congress assembled,

That the following sums are dppropriated, out of any

moncy in the Treasury not otherwise appropriated, for the

N b W o

Departments of Transportation and Treasury and jnde-

Exhibit 1
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UENERAL PROVISIONS-~FEDERAL Transi1
ADMINISTRATION

SEC. 160. The limitations on obligations for the pro-
grams of the Federal Trangit Administration shall not
apply to any authority under 49 US.C. 5338, previously
made available for obligétjon, or to any other -authority
previously made available for obligation.

SecC. 161. Notwithstanding any other provision of
law, and except for fixed guideway modernization projects,
funds made available by this Act under “Feders] Transit

Administration, Capital investment grants” for projeets
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specified in this Act or identified iy reports accompanying
this Act not obligated by September 30, 2006, and other
recoveries, shall be made available for other projects under
49 U.8.C. 5309.

Sec. 162, Notwjthstanding any other provision of
law, any funds appropriated before October 1, 2003, under
any section of chapter 53 of title 49, United States Code,
that remain available for expenditure may be transferred
to and administered under the most veeent appropriation
heading for any such section.

SEC. 163. None of the funds in this Act shall be made
avaiable for the design, construction, op maihtenance of
any segment of a light rail syétem in Houston that has

not been specifically approved by a majority of the partici-

[ v~
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DEPARTMENTS OF TRANSPORTATION AND  TREASURY
AND INDEPENDENT AGENCIES APPROPRIATIONS BILL,
2004

———— e

JuLy 30, 2003, —Committed tu the Commillee of the Whole House on the State of
the Uniun and ordered to be printed

T e

Mr. IsToOK, from the Committee on Appropriations,
submitted the following

REPORT
together with
ADDITIONAL VIEWS

[To accompany H.R, 2989}

The Committes on Appropriations submits the following report in
explanation of the accompanying bill making appropriations {or the
Departments of Transportation and Treasury and independent
agencies for the fiscal year ending September 30, 2004.

INDEX TO BILL AND REPORT

Page number
Bill Report
Summary and major recommendations of e bill ... " 3
The effect of puaranteed SPEOIDG et 3
Committee BOBIINGS oo LT 4
Program, PrOJeCty AN BCLNVILY e T 4
Reprogramming guidelines ......... 5
Title [—~Department of Transportation:
Office of the SOFELATY oo . 2 6
Federal Aviation Administration 5 12
Federal Highway Administration " 15 48
Federal Motor Carrier Safety Administration . 31 75
National Highway Traffic Salety Administration ... . " 33 82
Federal Railroad Administration T e 37 91
Pederal Transit Administration ... .. 43 a9
Saint Lawrence Seuway Development Corporation ... . 54 127
Maritime Administration e 55 128

88645
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Project Recommended in the
vill
Memphis, TN Medical Center Ruil Extepsion 9,247,588
Minneapolis, MN, Hiawatha Corridor Light Rail Transit (LRT) 74,980,000
New Orleans, LA Canal Street Streetcar Project ..o 23,921,373
New York, Second Avenue Subway ..o, 3,000,000
Newark, NJ Rail Link (NERI) MOSY ..o 22,666,022
Northern, NJ Hudson-Bergen Light Rail (MOS2) oo 100,000,000
Phoenix, A7 Centrul Phoenix/Bast Valley Light Rail Transit Project 13,000,000
Pitlsburgh, PA, Stage 11 Light Rail Transit Reconstruction .. . 32,243,422
Portland, OR, Interstate MAX Light Rail Extension ............. 71,500,000
Raleigh, NC, Triangle Transit Authority Regional Rail Proje . 8,000,000
Salt Lake City, Mudical Center LRT Extension w.c.oovevvooove 30,663,361
San Diego, CA, Migsion Valley East Light Rail Transit Extension 65,000,000
San Diego, CA, Oceanside-Escondidoe Rail Project oo 48,000,000
San Francisco, CA Muni Third Streat Light Rail Project 10,000,000
..... 43,640,000

San Juan, PR Trea Urbano Rapid Transit System ...
Seattle, WA Sound Transit Central Link Initial Segment ................. 15,000,000
Washington, DC/MD, Largo Extension .....ooveerveeo 65,000,000

Washington, DC/VA Dulles Corridor Rapid Transit Project 25,000,000
Hawaii and Alaska Ferry Boats voovmooovvooo.o . 10,296,000
12,144,000

OVErSight SeL-BSIAR oo oeccercee oo

San  Francisco, CA Muni Third Street Light Rail Transit
Project.—The Committee has provided $10,000,000 for the San

Francisco Muni’s Third Street Light_.Raﬂ—ﬁaIlSit—BPOjerﬁaﬂd"hdb

included a provision that requires the Secretary of Transportation
to include all non-new starts contributions made towards phase 1
of the two-phase project for engineering, final design and construc-
tion. The Committee understands that the project received a “not
recommended” rating from the Federal Transit Administration in
this year's 3j report due, in part, to the submission of incomplete
transportation system user benefit data. The project sponsor is ex-
pected to submit complete transporiation system user benefit data
to the Federal Transit Administration, which FTA shall review,
taking into account non-seciton 5309 funds committed to on phase
1 of the project, and issue expeditiously a rating for fiscal year
2004. The funds provided in this Act shall not be made available
for the project if the Federal Transit Administration assigns a rat-
ing of “not recommended” for fiscal year 2004.

Harris County Metropolitan Transit Authortty.—The Committee
understands the referendum referred to in section 163 to be consid-
ered by the voters in the Harris County Metropoolitan Transit An-
thority (Houston, TX Metro) service area will be a referendum on
bonding authority for a comprehensive transit system plan.

The final placement or location of each rail segment may be ad-
justed within each corridor in the future as required by unforeseen
‘or unavoidable factors such as right of way requirements or envi-
ronmental impact studies. The Committee does not intend to con-
vey or require that Houston Metro submit separate ballot propo-
sitions within the same referendum election for each segment of
the light rail system.

Further, the Committee does not intend for this section Lo oper-
ate as a resiriction or prohibition on the use of funds appropriated
for Houston Metro in this Act for any transit purpose other than
light rail in the event a majority of Houston voters do not approve
of the light rail systern submitied to them in such referendum.
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September 17, 2003

T Honorabie Arthur Schechier
Ceairman

Metropolitan Transil Authority
PO Box 6429

Houston, Texas 77048-14

-y

Dear Ambassador Scl:echter

Fhaok you for your positive response Lo my request that Metro amend its ballot
langaage to specifically identify the rail sepments which would hc built with the $640
million bond 1ssue. lde ng the rail segments on the ballot will ensure that those
asgmenis wili be cligibic tu} faderal funding under Scelion 163 of thh 20404
Transportalion Appropriations Hl” HR 2989, provided 2 majority of the pe irticipaling

votors approve the referendum. Ttwill also help ensure that the voters are (ully informed

i thearrest ol hair wote,

Anexample of prope r ballot .Jnum% cart be found on page two of my September
42003 Tetter 1o FTA Chief Counsel Will Sears. Al that is reguired is for Melro to
speeifically idenlify each scgment of msl that you are asking volers 1o approve which
wauld ho bl with the S640 miltion. Clear ¥, i segmont has a beginning, middle and an
undd, 50 Dwould recomimend you be as specific as possible about the route of cach
segment that would be buill, Remember that the committes report language gives Metro
Texibilive o move the fioal scament within the ident: fed comdor duc 1o unforeseen
cireumslances.

Dalso want w relterale what T have said publicly on mary occasions - | will nonor
“he will ol lhe volers when this election is over. 1f the vorers gpprove the scgruents

“ideniifed o the ba.‘lm, Pawill work w help Metro secure federal § funding far those

approved segmients.

Thank you {or your prompt attention (o this importa matler.
Sineerely,

d g
Wan (llirono—

z'
[ )m Culberson

Exhibit 2
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September 15, 2003

Mr. William P. Sears
General Counsel
Federal Transit Administration

400 7" Strest, SW .
Washington, D.C. 20580

Dear Mr. Sezars:
Clarification is respectlully requested of your Seplember 10, 2003 letter o)
Congressmarn John Culberson regarding the interpretation of Section 163 of the
Ficuse of Representatives’ bill providing appropriations to the Department of
fransportstion and Treasury and Independent Agencies for Fiscal Year 2004

(MR 2989).

Section 183 provides as follows:
None of the funds in this Act shall be made available for the design,
construction, or maintenance of any segment of a light rail system in
Houston that has not been specifically approved by a majority of the
participating voters in the Houston Metropolitan Transit Authority service
area in a referendum.

In your letter, you stated that certain ballot langlLage suggested by Congressman

Culberson meet the requirements of Section 163. The ballot language approved

by METRO's Board of Directors is not the same, in all respects, as the language

which he recommended. METRO believes that its language is also in
compliance with Section 163 and fully infarms the voters of the subject of the

referendum, ' .

The baliot language and proposition approved by the METRO Board are

aftached to @ Notice of Election (Attachment A) which meets the criteria set forth

cen approved by the

oy Congressman Culberson, The balot language has b
Texas Allorney General's Office. The Notice describes the complete 72 mile

METRQ Solutions Transit Systems Plan and includes depictions of proposed

fight rail and commuter fine components, bus service expansions and new transit



MroWilliam P Sears
fember 15, 2003
ez

Sep
Pag
facilities. The Notice contains descriptions, with pictorial depictions, of the Phase
It METRORail compenent 1o be constructed upon voter approval of the issusnce
of bonds, notes and other obiigations. This Notice will be pudlished in English,

Spanish and Vietnamese in the Houston Chronicle which has the widest
circulation of any other newspaper in the greater Houston area. The Notice will
also be published in local community newspapers throughout the METRO
service area and will be available on METRO's website. We intend wide
distribution of the Notice at community meetings, at METRQ facililies and at
other public locations. The Notice of Election constitutes a “contract with the
voters” which fully apprises the public of the elements of the METRO Solutions
segments that comprise the Plan and
Indeed, the Notice of

Transit Systems Plan, the light rail
ar the criteria

METRO's otligations for appropriate implamentation.

Election provides far more informaticn than required by Texas Law

set forth in Section 163.

Itis noted that Section 163 does not specifically contain the word "ballot” nor does

the Commitiee analysis. Therefore, we believe that the requirements of Section

163 can be met in alternative ways, Please advise, in your legal opinion,
also complies with Section 163. Your

whether the attached Notice of Election
respectiully requested for ciarification of METRO's eligibility to receive

opinian is
federal funding if the referendum is passed by the voters.

Thank you for your prampt atlention to this impartant question.

Sincerely,

.} '..- - i
e o2 Rt ol
Paula J. Adexander
General Counsel
Atlachment

oc: METRO Bosard of Directors
Shirley A. Delibero, President & CEQ
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September 4, 2003

Mr, Wiiliam Scars
General Counssl
Federal Transit Administration
"‘\’} At ': q‘g}y
"'%lnnu[on D0 20590

Dear William:

Wonid you plewse pive me your written lsgal opinion on whether or not the ballot
langmage propesed by the Harris County Metropolitan Transit Authority, (Metro, atiached

s Iixhibit 1), complics with the roquircments of H. R. 2989 and its accompanying
commities report? (Attached as Exhibil 2). As you know, [ authored this language, and
included it in the final House Bill after Metro, through its representative Drow Maloney
and its Chairman Art Schechter, reviewed it and agreed to it. My Capitol Office
Legislative Dircetor Tony Essalih then forwarded the langrage to your office for your
review and unefficial confirmation that it would achieve its intended eifect.

Nole that iy uss of the word "specific” in the bill is reinforced by the committes report
havu:igc o1 page 122 which states that "The Copunittes does not intend to convey or
guire that Flouston Metro submit separate ballot propositions within the samne
1-’Leundum clection for each segment of the light rail system.” Obviously, the ballot
proposilion is the Jpccr:c ques stion preseuted on the ballot alongside which the voter will

choese to vole 'yes' or 'no.!

Would you confinm, in your legal opinion only, that the relevant language in I, R. 2089
and its accompanying caommittee report would not penmit funds to be "made uvailable for
fhe design, construction or maintenance of any segment of a light rail systexn in Houston
that bas not been specifivally approved by a majority of the participating voters in the
Houston Metropolitan Transit Authority service arce,” and that "specifically approved”
means, as I intended, thut the ballor propasition or question which the voler approves or
disapproves must list, deseribe and identify the rail segments in question, and any
segmens not identified on the bullot proposition or question woutd be ineligible for

tnding wnder H. R. 29897

Finally, would you confinm, ia your legal opinion only, that a ballot proposition or
questions which mirrored the following format would be in compliance with the

rQuirernents of 1, R, 20897

Exhibit 4
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"Authorization for Metvo (o issue bonds, notes and other oishgations payable, in whole or
in part, from 73% of Melro's salus and usc tax revenues in an aggregate principal anount
not o exceed $640,000,000 for Metro's fransit suthority system, including the Metro

Contribution Treusit System Plan, which includes constraction of extensions of Metro's
ratl systam known as "Meirorail," m the following segments:

1 Downtoven 1o Norfhline Mall alongside I-45 - 5.4 miles;

2y on Dowling Streof 1o Griggs Roud - 5.6 miles;

1) on Dowling Strect to Magnolia Transit Centor - 3.0 miles;

4y on Wheeler Street and on Wesipark Street to the Hilleroft Transit Center -
(6.6 miies;

5) from Magnolin Transit Cenicr on Smith Street to Guifgate Mall - 3 miles;

approval of such plan end constrection and dadication of 25% of Meotro's suleg and use
tax revenues duough Seplomber 30, 2014, t strest improvements and related projects.”

Itis my intzat, Mr. Scars, as the suthor of the relevant language in H, R. 2989 and its
accompanying vommiilee report, thul the bullot guestion or proposition specifically
identifies the rail segmenis for voler approval. [ have modified Metro's initial draft ballot
janguage in the preceding paragraph in a way that would, in my npinion, comply with
H.R. 2989, and I would ask if yoar legsl opinion conforms to mine.

Thavk you for your prompt attention 1o this important question.
Singerely,

Y Ctdlormno

21 Culberson
tember of Congress

LR P 122



Resolution No, 2003-77
Page 7

and for carly voting.  The presiding elecrion judee for cach vuting precinct shal) appaint &
uificient number of clection clerks who are fluent in English, Spanish and Vietmamese o serve

SU 2
the necds of the Spanish-speaking and Vietnamese-speaking voters of sach precinct in
accordance with the requirements of the Election Code.

Voters. As authorized by

Section 14. METRO  Agrcements  with  the
Section 451.072 of the METRO Act and other applicable [aw, the Board hereby declares that, if
a majonty of the voters voting at the Election approve the Proposition, the followine agreemenrs
will be binding on METRO and will constitute contracts with the voters in accordance witl, their
terms and may nut be repealed, altered or sescinded by any succeeding Board without voter

approval at a subsequent election:

()  The aggregate principal amount of bonds, notes or other obligations of METR.O
that are payable, in whole or in part, from seventy-five percent (759%) of METRO's sales and use
tux revenues and are issued pursuant to the autharity granted at this Election will never exceed

3640,000,000;
) Proceeds of the bonds, notes or other obligations authorized at the Election will be
used 1o acquire, construct, repair, equip, improve or extend METRO's transit authority systerrs,

including the METRO Solutions Plan, provided that the only portians of METRORai) for which
segments jncluded in Phase I of METRORai!, as more

]

such proceeds may be used are new s
pasticularly deseriboed in Exhibit Ad;

(c) Appraval of the Proposition ar the Election constitutes approval of the METRO
Selutions Plan, including the extensions and segments of METRORail and the construction of
the METRORail snd Commuter Line Components thercof for purposes of the city charter of the
City of Houston; :

() NETRO will not undertaks the construction of any new szgment of Phase IT off
METRORail with proceeds of the bonds, notes or other obligations authorized at the Election
without first obtaining approval of the segment for federal capital assistance wnder applicable
federal law and regulations or the commitment of a substantial amount of private funds;

) METRO’s Swreet Improvement Dedication will be in force and effect throngin
September 30, 2014, in accordance with the werms of such dedication, as described in Fxhibit B;
H Between November 1, 2009 and January 1, 2013, METRO will ¢all an election
secking a local determination by voters regarding METRO's continuing  support after
September 30, 2014 for improvements of the types deseribed in Section 451.065 of the METRO

,
Act;

{g Prior to November 1, 2009, METRO will not call any otiwr clection secking voter
approval to autherize MEIRO to issue bends, notes or other obligations to provide any rail
facilities other then Conunuter Ling Component, as more particularly described in Exhibit A-8

snd depicted in Exhibit A-9, which are hereby made a part of this Resolution: and

Exhibit 5




